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This is the Department of Health and Human Services’ Final Decision.

The Recommended Decision of Hearing Officer Thackeray, mailed April 22, 2016, and the
responses and exceptions filed by the parties have been reviewed.

| hereby adopt the findings of fact but | do NOT accept the Recommendation of the Hearing
Officer that the Department was not correct when it determined, for fiscal year ending December 31,
2010, that North Country Associates, Inc. by and through its eight identified facilities, did not obtain
Pepartment approval to refinance each of the facilities' loans, thereby resulting in the disallowance of
specified interest costs, and the denial of the request for the disallowed interest. Instead, for the
reasons set forth below, | conclude that the Department was CORRECT when it issued its Final
[nformal Review Decision dated March 27, 2015 regarding the final audit settlement for North Country
Associates, Inc. for fiscal year ending December 31, 2010.

It is true that, under applicable regulations, the Department was required to review every
request for any change of “basis of cost allocation, which has an effect on the amount of allowable
costs” and to "approve, deny or propose modifications of the requested change” within sixty (60) days
of receipt. See 10-144 C.M.R. Ch. 101, sub-ch. lll, §67.22.4 (eff. Sept. 28, 2009). A request for
approval of refinancing, however, is not a request for change of basis of cost allocation. Cost
allocation refers to the manner in which a provider attributes the cost of a shared function among
various facilities which share this function. For example, if a provider has one laundry facility that
serves multiple facilities then it might choose to allocate the cost of laundry among the facilities by the
amount of pounds of laundry for each facility. Allocation of a cost is ifrelevant to the determination of
whether the cost is allowable and the issue in this matter is the allowability of a cost; more specifically,
the allowablity of interest of refinanced mortgage loans entered into by North Country Associates, Inc.
(“NCA") in March of 2010.

The regulations applicable to the allowability of interest from a refinanced mortgage foan require
that the refinancing be “prior approved” and that the interest be “necessary.” See 10-144 C.M.R. Ch.
101, sub-ch. lll, §§ 67.44.3 and 67.44.3.4 (eff. Sept. 28, 2009). In this case, there is no question that
the refinancing was not explicitly prior approved. 1t is asserted, however, that, under the totality of
circumstances of this case, the Department should be equitably estopped from disaliowing NCA’s
interest expenses. Application of the doctrine of equitable estoppe! requires a factual determination,
by clear and convincing evidence, that one party reasonably relied to its detriment upon the declaration
or acts of the other party.  In this case, however, NCA did not establish by clear and convincing



evidence that it was reasonable for NCA, a sophisticated business entity, to rely upon vague oral
statements by a government official, Herbert F. Downs, Director of Audit, that everything was “all set.”
To the contrary, the testimony of Glen Cyr, NCA’s Vice President of Finance, regarding these
statements acknowledges that it was unreasonable for NCA to rely on such statements:

! was following up with him because | would like to getf, obviously, written notification of these
requests prior to our closing .. ..
Test, Of Glen Cyr.

Moreover, there is not clear and convincing evidence that NCA suffered any detriment from proceeding
with the refinancing. Indeed, there is evidence that the opposite was true: by refinancing at a lower
interest rate and re-amortizing the debt over an additional thirty-five (35) year period, NCA benefitted
from the refinancing because it helped “sustain the long term success of the facilities by creating
necessary cash flow." See NCA’'s Written Closing Statement [Tl 40 and 42. Finally, the cost of the
interest that resulted from the refinancing was unnecessary from the perspective of the Department’s
operation of the MaineCare program. This refinancing was unrelated to the “acquisition of facilities
and equipment, and capital improvements”, as specified in the MaineCare Benefits Manual, Chapter
I, § 67.44.5.2, and, if approved, could have resulted in MaineCare being required to participate in the
payment of NCA's mortgage interest for a total of 51 years or, potentially, indefinitely.

DATED: /C)A?A SIGNED: //%4

MARWC. MAYHEVW/CONMMISSIONER
DEPARTMENT OF HEALTH & HUMAN SERVICES

YOU HAVE THE RIGHT TO JUDICIAL REVIEW UNDER THE MAINE RULES OF CIVIL
PROCEDURE, RULE 80C. TO TAKE ADVANTAGE OF THIS RIGHT, A PETITION FOR REVIEW
MUST BE FILED WITH THE APPROPRIATE SUPERIOR COURT WITHIN 30 DAYS OF THE
RECEIPT OF THIS DECISION.

WITH SOME EXCEPTIONS, THE PARTY FILING AN APPEAL (80B OR 80C) OF A
DECISION SHALL BE REQUIRED TO PAY THE COSTS TO THE DIVISION OF ADMINISTRATIVE
HEARINGS FOR PROVIDING THE COURT WITH A CERTIFIED HEARING RECORD. THIS
INCLUDES COSTS RELATED TO THE PROVISION OF A TRANSCRIPT OF THE HEARING
RECORDING.

cc: Christopher Leighton, AAG, Office of the Attorney General, 415 Congress
Street #301, Portland, ME 04101
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Hearmﬂ Officer Exhibits
' rHO_—:]. ' .-‘Nottce.:qf an Adm-inis_traﬁ% Hearing,” d‘a_&:ﬁi December 15, 201 5
 HO2:  “Fair Hearing Report’Fbtni,“idﬂtéd. Jumne 2, 2015
HO-3:  “Otder of Refererice,” dated Decerber 5, 2015
' H(j-i&:‘* ~ “Entry of Appearance Chrlstopher C. Leighton, AAG, dated J anuary 7, 2016
HO-5 | “Pre-Hearing Administration Letter dated January 12, 2016
. HO;G’: S Pre—Hezumg Brief (Depar{mem),” with attachments dated Febiuary 12, 2016 _
_ “Pre-Hearing | Brief (North Country Assomates) ? with attachmenls,_ d_ated_ Februa’ry"l,z,zo-l‘é _
L HQ—':S_:‘ _ :“Pre -Hearing Admmzstratlon Leiter,” dated February 23, 2016 |
H'O—-9.: _ “Hearmc Request and Entry @f Appearanea,” William H, Stiles, Esq dated May 21, 2015

“Final Rule— Pnnc1ples af Rennbursement for Nursing FaCLhUBS Services,” MaineCare

,BeneﬁtsManual 10-144 C. MR Ch. 101, sub-Ch. I11,.§ 67 (eff. Sept. 28, 2009)

“Ini,erest Expense ” Mechcare Provider Reimbursement Magual; Centers for: Medicare and

 Medicaid Services, Pub. No. 15- l Ch. 2, §§ 200-=233:5(02- 96Y
_ .“Flnal Decision,” Inre Cedars Nursm,q Care: Center (Me DHHS Dec. 18,2012)

“Recommended Demsmn ?Inre: Cedms Nu:smg Care Center (Longanecker HO), (Me,
DHHS Iuly 16, 7012} :

June i 1999

“Letter in Respénsé ”' Cafhér‘ine"}\./l‘ ‘C‘obb- dated June 30, 1999
“Refinaice Appmval Letter,” Debra C: Couture dated August 17, 1999
o “Refmance Clanﬁcation Letter, Glen Cyr, Semor VP-of Finance, ciateci December 10,2009

“Reﬁna*ace Appreval Request a.nd attachements # Glen. Cyr, Seriior VP of Finance, dated

_’J une 14,2013 - _
"-“Rcﬁnance Request Response Letter g Larry Carbenneau CPA da’ted June 18, 2013

“Cost Report for Nursmv Facﬂltles Courtland Rehabﬂ;tat;on and Living Center,” for petiod |
of January 1, 2010 to December 31, 2010 :

% Audit Report: Transmlttal and attachments Cou1ﬂand Rehablhta‘aon and Livmg Center;”

o Herbert F. Downs; Dn:ectnr dated September 29, 2014
Lt Request for hlformal Rewew 7 Courﬂand Rehabxh’{atmn & Lmng Cetiter, dated .c‘eobvr 30 2{3 14

2




D-14: “Hinal I_rifé‘rmal!Review'Deci.si“on,”" Laurie L. Cummings, dated March 27, 2015

D-15: “Email M-Da-?id Heihnu_t-h_. to Larry Carbonneau,” dated May 29, 2013, with cover letter and
attachments '

-167 “Audit Report Transmittals,” wsth cover letter, re: Edgewood Rehabilitation & Living
Center, Heritage Rehabilitation & Living Center, Maplecrest Rehabilitation & Living Center,
Orcliard Park Rehabilitation & Living Center, Somerset Rehabilitation & Living Center,
Sonogee Rehabilitation & Living Center, and Southmdge Rehabmtatmn & Living Center;
dated September 29,2014

D-17. "‘Wrztten Closmg A1 gument * Christopher Leighton, AAG, dated March 18, 2016

Appellant Exhibits :

A-l: “S%.zmmary of Allowable Debt for All Faeilities,” Berry Dung, LL.C

A-2: “Summaly of 1999 HUD Refmancmg, with aftachments, Berry Duan, LLC

A-3: & “Sermmary of AHowable Debt, Historical - Reﬁnancmg, ‘with attachment&, Betry Dunn, LLC

A “Long Term cht and Amortlzatmn Schiediiles, 1999 to 2020 > Ben'y Dunn, TLC

A-5: “Sumnary-of 20 10.:HUD: R_eﬁpancmg, with attachirments; Berry’Dunn, LLC

A-6: “Notth Country Afﬁﬁated-Eﬁﬁt'ieséfF inancial Statements,” Berry Dunn, LLC; FY 200010 FY 2009

A-T: “Analysis of Actual & Aliowable Medmaxd Mortgage Interest,” ‘Berry Dunn, LLC, dated
Decernber 31 2015 _ '

A-8: “Summary of: Mame industry Shortfall Trend,” Berry Dunn, LLC, FY 2007 toFY 2013

A9 “Aﬂowable Interest Calculations, * North Country Af:ﬁhated Entities, Berry Durm, LLC, FY 2010

A10: “Fmal Deczsmn ” In_re Cedars Nussing Care- Ccnter, (Mf: DHHS Dec. 18, 2012);
: “Recommended Demsmn," Trre: Cedars Nursmg Care Center, (Langanecker, HO), (Me.
DHIIS, July 16,2012); “Refinance Approval Letter,” Michael Mathieu, dated October 1,
2005; “DHHS Appmval of HUD Refinancing Confirmation Request,” S, John Watson, CFO,
dated Apl‘il 27, 2006; “Confirmation Lettar," Mlchael Mat}ueu dated May 1, 2006

A1l “Reﬁnance Request Letter,” Michael T. McNeil, dated Apnl 20 1993; “Reﬁnance Approval
~ Letter,” John D. Dickens, dated April 28, 1993; “1 etier of Intent — Reorganization and
' Refinancing,” North Country Affiliated Entities, dated June 1, 1999;“Letter in Response,”™
Catherine M. Cobb, dated June: 30, 1999; “Reﬁnance Approval Letter * Debra C, Couture,.
dated August 17, 1999 ;

A-12; “ertten Clesmer Argument ” William H. Stiles, Esq;, da’ted March 18, 2016

‘STANDARD OF REVIEW

Thf;: hearmg ofﬁcer rewews & Bepartmenial audxt of an apprmved MameCare services prowder 3

cost répdft 'cfe HOVO. DHHS Admzmstratwe Hearing Repuldtions, IG~144 CMR.Ch.1, § VI (C)(i),




Provider Appeals, MaineCare: Bm’eﬁt‘s Manual, 10-144 CM R, Ch, 101, sub-Ch. I, § 1.21-1 (A). The
Departmient bears the burden to persuade the Hearing Officer that, based on a preponderance of the
evidence, it acted correctly wiien it issued a Final Informal Review Decision based on 4 nusing famht},
final audit settlement report for an appraved provider of MaineCare serviees. 10-144CMR. Ch.1, §
VII(B)(1), (2) |

LEGAL FRAMEWORK

The Department. adnnmstem tlie MaineCare program, whlch is demgned to. plovide medical’ ot
rethedial care and services for medically indigent persons,” pursuant fo federal Medicaid law, 22
MRS, § 3173, See also 42U.8.C. §§ 1396a, et seq. To effectuate this, the: Department is authorized to

“enter it contracts with health care servicing entities for the provision, findncing, management and
oversight of the delivery.of health care services in order to carry” outthese programs.” Jd. ‘Enrolled

" providers are authorized to bill the Department for MaineCare-coveted:sérvices pursuant to the termss of

its Provider Agreement, Departmental 1eouiat10ns and federal Medicaid law, “Provider Participation,”
MaingCare Beneﬁis Manual 10-144 CMR. Ch. 101, 5ub-Ch. I, § 1.03. See dlso 42 CFR. §431.107
(b) (state Medicaid payments only allowable pursuant to & provider- aoreement reﬂectmg éertain
docutnentation reqmrements), 42 U. S C. § 1396a:(a)(27). Enrolied prowders also “must .. - [c]omply
with requirements of applicatle Federal and State law, and with the provisions of this Manual,™ 10-144
C.MR. Ch..101, sub-Ch. 4 1. 03-3 (Q). Enrolled provlders are also required to: maintain récords:
siifficient to “[mlaintain accurate, auditable and sufﬁclently detailed financial and stati stical regords to
substantiate cost reports, negonated rates, by report-items; orany other fee for service rate for a period
of at least five (5) years following the date of findl:settlement or esiabhshed rate with-the Department,”
and “[c]omply with this Chapter: and all other apphcable Chapters and Sections of the aneCare

Benefits Manual ™ 10-144 C.M.R- Ch 101, sub-Ch I §1.03-3 (X), (BB).

“The Dmszon of Audit or du[y Authomzed Agents appmnted by thc Department have tae:

C. M & Ch 101 sub Ch I § 1 16 Pursuant 10 federai law the Depa.rtment is: also aui‘horxzed fo
. '“safeguard against excessive payments, innecessary or mapprupmate utilizdtion of care-and services,
and assessing the quality of such services available under MaineGare.” 10-144 CMR.Ch. 101, sub-Ch.
1L, §1.17. Seealso 10—144CMR Ch: 101, sub-Ch. I, § 1.18; 22MRS §42 (7), 42USC § 13962

(2)(27); 42 C.F-R. § 431,960,

The Departinent is specxﬁcaily tequired to assure that nursing facﬂltles operate-’ “efficiently and
economically” and do so “in conformity with applicable State and Federal laws, regulations, and quality

and safety standards.” “Prmmpies of Rezmbursement forNutsing Facilities,” MaineCare Benefits
Manual, 10-144 CM.R, Ch, 101, 'sub-Ch, I1, §67 1.1, Tothatend

!

[n]o change in agcounting

methodsor basis of cost aliecatmn may be made” by any fnursing fFacility: pamm.patmg in the MaineCars
~ program* “without prior written: dpproval of the Office of MaitieCare Services.” 10-144 C.M.R: Ch. 104,
sub-Ch: EII § 67. 7.2. The same rcguiatory ianfruage was in effect in Fls:;al Year 2010, durmg which the




operative facts relevant to.the present appeal took place. See 10-144 C.M.R. Ch. 101, sub-Ch. 111, §
67.22.2 (eff. Sept. 28, 2009).

“Any application for a charige in. accouutmg method orbasis of cost allocation, which has an
effect-on the amount of allowable costs or computahon of the per diem rate of payment, shall be made
within the first ninety (90) days of the re:portmg yedr;” and “shall specify

+  the nature of the change

«  the teason for the change;

« theeffect of the chanoe on the per chem rate of payment; and
+ the dikely cffﬂ_qL of the change on future rates af payment.

10-144 C.M.R. Ch, 101, sub-Ch, TII, § 67.22.3 (eff. Sept. 28,.2009).*The Department shall review éach
application and, within sixty (60) days of the receipt of thié apphcatmn approve, deny or propose
modification of the requested change.” 10-144 C.M.R. Ch. 101, sub-Ch. III, § 67.22.4 (eff. Sept. 28,
2009). “No- chanﬁ'e inacecounting methods or basis of cost allocation may ‘be made withont prior written
approval.of the Office: of MaineCare Seiwces ” 10-144 CM.R. Ch: 101, sub-Ch. 111, § 67.22.2 (étf.
Sept. 28, 2009). However, ‘[1]f no: action is taken within the specified period; the, apphcatmn will be
deemed to have been approved i 10- 144 C.MLR. Ch 101, sub-Ch: T, § 67.22:4 (eff. Sept. 28, 2009).

“Costs allocated to the nursing: facility shall be reasonable and necessary, as. determined by the
Department. pursuant to these rules,” 10-144 CMR. Ch. 101, sub-Ch. IIL, §- 67.22.7 (eff. Sept. 28,
2009). “Necessary and Proper Costs are:for-services and: items that are essenhal to. provide appropnate
 resident care and activities atan- sfficient and ‘ceoniomically operated faclhty ‘and “ate costs for services
and items that are comtmonly provided and are commionly aceepted as essential for the type-of facility in
question.” 10-144 CMR. Ch. 101, sub=Ch. II1, § 67.13 (eff. Sept, 28, 2009). “Reasonable Costs are
those services and items for which-a pradent and ¢ost-conscious buyer would pay ‘and which are
cssential for resident cate and activities at the facility.” Id See alsp “Interest Expense,” Medicare:
Provider Reimbursement Manual Centers:for Medicare and Medicaid Services, Pub. No. 15-1,
["‘Medlcare Prowder Relmbursement Manual™], Ch. 2, § 202.1 (“Reasanable ﬁnanca charges and service
charges together: W1th mterest on mdebtedness are mcludable in allowable cost.”).

“Ifany ofa prov;der s costs are determmed to excéed bya mgmﬂcant armoudt, those that a
prudent and cost-conseious buyer would have. pald ‘those costs of the. prav;der will be-considered _
unreasonable in‘the absence ofa showmg by the pmv;cicr that those costs were unaviaidable.” 10-144
C.MR. Ch, 1(".11 sub-Ch, II1, § 67.13 (eff Sept. 28,.2009). “Ifthese principles do not set forth a
determmatlon of whether ot ot a cost i3 allowable or'sufficiently deﬁne aterm used, reference will be:
raade fiyst, to the Medicare Provider Reimbursement Manual (HIM- 15) guidelines, followed by the
Iriternat Revenue Service Guidelines:i m, effect at the time of such determination if the HIM- 15is silent
on the dssues.” 10»144 C M R. Ch, 101 sub Ch 1, § 67’ 23 (eff. Sept, 28 2009).

"Ai—lowab_ie:co-ss:_s-.’? -mciu’dc. ¢osts mthln'-tkz,ree Qat_eg!qnes.z “Direct Care Costs,” :‘-‘Routi'ns Costs,”
and “Fixed Costs? 10-144 CMR, Chi 101, sub-Ch. IIL, § 67.40,1 (off. Sept. 28, 2009). Allowable




“fixed costs™ include those related to the ‘acquisition, improvement, and aintenance of real estate
and/or capital assets, specifically “necessary and proper intereston both current and capital iadebtedness
.2 10-144 CMR. Ch, 101, sub-Ch. 111, § 67.44.5 (¢ff. Sept: 28, 2009)." “In orderto be considered
Unecessary", intetest must: L '
« Beincurred on a loan made to satisfy a financial need of the provider.. Loans which fesult
in excess funds or investments would be considered unnecessary; and
+  Be reduced by investment income except where such inicome is. from gifis; whether
restricted or unrestricted, and which are held separate and not commirgled with other

funds. Income from fund_ed".deprecia,ﬁon is'not used:_toprﬁdfu(;e-in_ter_e_s‘t expense.
10-144 C.MER. Ch. 101, sub-Ch. TII, §§ 67.44.3 (cff. Sept. 28,2009). To be “proper,” the interest rust:
¢ Be incurred at a rafe not in excess of what a prudent borrower would have had to pay in
the money market existing at the time the loan was made.
+  Be paid to & lender not related through contrel or gwnership, of personal relationship to
the borrowing organization. S e : -

10-144 C.M.R. Ch. 101, sub-Chi. Tif, _§_._§_' 67.44.3.3 (eff. .S"épt;,.,_z'g",, 2009).

“Any refinancing of property mortgages of loans on fixed as-sjafes'.nagst be prier apprgvéd by-the
Department,” 10-144 CM.R. Ch. 101, sub-Ch, 111, § 67:44.3:4 (eff. Sept. 28,2009). “Ifprior approval
is not obtdined any additional interest costs or finance charges will fiot b allowed.” 1d,

FACTUAL AND PROCEDURAL BACKGROUND
On May 11,2011, North Country Associates, InCI‘NCA’ or “Appeliant”] submitted a Cost

Report for its-nursing facility, Courtland Rehabilitation & Living Center, in Ellsworth. Ex. D=1k On
other unspécified dates closesin-time to its submission for the Courtland facility, NCA submitted cost
‘reperts for seven other nursing facilities operating fn Maine, to- wit: Edgewood Rehabilitation & Living
Center, in Farmiﬁgten'; Heritage th_abil_it_atioa&"-_L;ivingante:;fhf'Winthqu;ﬁ Maplg:',czes‘t R@ha,bilitatfibn
& Liying Center, in Madison; Orchard Park Rehabilitation: & iving Center, in Farmington; Somierset
Rehabilitation & Living Center, in Bingham;, Sonogee Rehabilitation & Livirig Center, in Bar Harbor;

and Southridge Rehabilitation & Living Center, in Biddeford. EklffD__-'l',é:;,fTes't._— of Glen Cyr; Test, of

David Helimuth,

Leintarest” is defined by t_he:M&'ineCa;éBeuaﬁtstap_ual as o _
thie cost incusred for the use of borrowed. fiilnds. Tnterest on cwrrent indebtedress:is the costs incurred Tor funds -

borrowed:for a relatively short term, usually ane (1) year or less; bt in no evént miare than fifteen.(15). months.

“This s usually for such purposes as working capital for normal ioperating expenses. Interest. on capital

‘indebtedness s’ the cost incurred for funds borrowed far capital purposes, such as acquisition. of facilities and
gguipment, and. capital improvements. ‘Generally, lodns for capital pusposes are long-ferny loans: Except.as
provided in. Principle. 18.5.4.6, interest ‘does not, include interest -and penalties charged for failure: to pay

accourits When dis:

10-144 CMR.Ch. 101, sub-Chi T §67.18.5:2. See also “Iiterest Eapsxés@%ﬁ":Mecl:icare‘f?_rwidef-_Rfs'imbiHﬁe‘mm Manual,

- Qerités for Medicare and Medicaid Services, Pub; No, 13-1, Ch. 2, §200.1 _(Qz'—iééjfi'(pravidzing Subétantialiy'i;quals definition
. iof “iiterest” 10 e oné employed. in the Maine(—iar_e:-Be.n_éﬁtS.MﬁI}Uﬁi-),_ N Sn :




On Septembet 29, 2014, the Department s Office of MaineCare Services [*OMS”], Division of
Audit issued eight sepzuate “Audit Report Transmittals,” for the eight NCA-controlled nursing facilities.
Px. D-12: Bx. D-16. On Ogtober 30, 2014, NCA requested an informal review of the eight “Andit
Report Transmittals™ issued on September 29, 2014. Ex, D-13. On March 27, 2015, the Depaitment
jssued a Final. lnformal Review Decision upor eachof the eight informal teview requests, essentially
affirming-each of the underlying 2014 audits. Ex. D-14; Test. of Glen Cyr; Test. of David Hellmuth.
On May 21, 2015, NCA tlmcly ;equested a consolidated admmlstrahva he:armg7 challenging the
Department’s exght Final Informal Review Decisiohs issiied ort or about March 27,2015, Ex. HO-9.
Per reqiiest of the Hearing Officer, the parties: submitted theit respectwe ‘pre-hearing briefs on or about
February 12, 2016.. Ex. HO 5, Ex. HO-6; E‘< HO-7, The present hearmg followed.

RECOMMENDED DE’CISION- L

The Department was not correct when it determitied, for fiseal year ending’ 12/3172010, that
North Country Associates, Inc., by and through its eight identified facilities; did not obtain Departmental
approval to refinance each of the facilities’ loans, therebv resuitmg in the disallowance of specified
interest costs, and the- dema} of the request for refmbursement for the disallowed interest.

RECOMMENDED FINDINGS OF FACT

i.. In accordance with. agency rules, the NCA was properly notified of the t1me date, and location
of the immediate: pmceedmg Ex. HO-T. '

2 NCA is:a-Maing, corporatlon that owns and operates: Huising facilities thmughout Maine, which
are enrolled MainieCate prov;ders, and which specnﬁcaﬁy include the followmg Courtland:
Rehabilitation & lemg Center, in. Elfsworth; Edoewood Rehabilitation & Living Center, in Farmington;
Heritage Rehabilitation. &; meg Center, in Winthrop; Mapiecrest ‘Rehabilitation & meg Center, in
Madison; Qrchard Park Rehabﬂltatlon & Biving Center, ifi Farmmuton ‘Somerset Rehabilitation &
Livihg Center, in Bingham,; ‘Sonogee Rc:habﬂitatmn & Living Ccnter, in Bar. Harbor; and Southridge
Rehabxhtat:ton &. meg Center i Biddeford, Ex HO -6; Ex.. HO 7 Ex D- 17 Ex A-12.

3. On Apnl 20, 1993 North Country Assomates Inc ['NCA™or “Appeliant”] sought Departmental
prior approval ofa’ reﬁnance plan seeking to consolidate ifs long term capital debt reldted to several of -
its facilities intoa single loan. [“OMEGA Loan”] and borrow additional funds to. finance capmd
nnprovemcnts at some of the covered Maine, facllmes Ex A-11; Test. of Gien Cyr; Test.of Tammy J.
Brunetn ' ' : -

4. On Aprll 28, 2993 the Department notified NCA that the “plan. to-refinance its existing Jong-
term debt, bor*ow additional funds for: non-CON rewewable tenevation projects and borrow funds for
CONs zssued” had “becn examined. and found acceptable.,” and that NCA was authomed “to. 1mpi ement

. -‘7:. -




the proposed financing conditioned on the reimbursable costs of the program ... not exceeding current
capital ¢ost reimbursement, ® Bx, A-11.

5. In September 1993, NCA c]osed on its OMEGA loat; whlch featured total borrowing o
$26,500,000.00, and a variable interestrate that-was scheduled to escalate to 12 percent by September
2000 at which time a baltoon payment was also scheduled tm come due. Ex. A-3; Test, of Glen Cyi.

6: On June 1, 1999, NCA sotight Departimental priot approval of a plan: toteorganize the corporate
stracture of 12 -of its nursing facilities and refinance its long term. Capltﬁﬁ debt-with the U.S. Department
of Housing and Urban. Development [“HUD’] throuﬂh it Seczlon 232 ongrarn Ex. A-11; Test. of Glen
Cyr; Test, of Tammy J. Brunetti,

7. On June 30, 1999, the: Departmem notified NCA. that its proposed ¢orporate. reorganization did
not require “review under its Cemﬁcate 6f Need,” due to-the: Department’s finding {hat the plan
reflected “a reorgamzatlon and not a transfcx of ownershlp 2 Ex A-11..

g. On August 17, 1999, the Department notified NCA that its proposed reﬁnance throucrh HUD was
approved, “contingeat on the fact that North Country’ wxil éontinue to have the irterest expense
calculated from the historical amortization schedules, resu%tmcr in no increase cost to the Medicaid
program as a result of this refinancing.” Ex A-11,

9. In December 1999, NCA closc:d on its HUD Secuon 232, Loan which included an interest rate of
8.13 percent iminediately foliowmg the-closing. The 1999 HUD Loan contamed a prowsmn batring any
refinance by NCA for a period of . 10 years. Bx. A<20Ex. A1l Test of. Cr!en Cvr

10. @n Decémber 10, 2009 NCA requested prior approval. ofa plan to reﬁnance its Jong term debt
through HUD with respeget to e:ght nursing facilities: under its- corpmate control which had been subject
to finance terms governed by the 1999 HUD Section 232 Program loan, Ex D-8:

11, Inthe period precedmv and xmmedxately following its December 10 2009 written request for
approval of its new refinance plan, NCA Vice President of Firiance Glen _C_}_{r engaged-in several oral
discussions with Divisior of Audit officials, chiefly Director of Audit. Herbert F. Downs, in which the
refinance approval request was diseussed. 1n none of these conversations Was Mr. ‘Cyr told by: Mr.

- Downs or any other Deparhnental official that the request for pnor appreval Was incomplete, was

* denied, or Wauld he demed Test of Gien_ Cyr:.

12, TheDepartment did not prowde any Wntten response to. NCA 8 request foriprior approval of the
new HUD refinancing proposal. made o December 10, 2009. Ex. HO—6 Ex. HO-7.

13.  NCA closed o its new HUD' loan in March 2010 The mterest rafe: pmd follewwg the2010
HUD refinance was4.62 percent. Test. of Glen C_\g, Test of Tamny. J Bronetti,




14, NCA Senior Vice President of Finange Glen Cyr wrote a follow-up letter on: June 14,2013,
repeating his request for written approval for the refinancing. Ex: D-9: Test. of Glen Cyr.

15, MaineCare Certificate of Need Program Manager Latty Catbonreaw responded on June 18, 2013
that NCA’s “request had been noted,” but added that he did “not have the authotity to give a backdated
prior appteval:” Mr. Car bonneau’s June 18,2013 letter atso included his interpretation that the. 2010
HUD Loan *would have met the existing standar ds being applied now, and mest likely confirmed by the
department if yow had received a res;_)onse from the departiment in a timely fashion,” speeifically noting
his belief that: -

+  the 2010 HUD loan was: “necessary ;
+  the 2010 HUD loan was™ propcr .
+ the 2010 HUD loan was “cost effectwe and resulted “in a: reduction of total interest costs.”

Ex. D-10.

REASONS FOR RECOMMENDATION

As noted: above the Departmcnt bore the burden at hearmo to demonstrate by a pzeponderance of
evidence that it correct]y calculated the. nursing facility annual cost report settletnents for each of the
eight facﬂmcs whose-appeals were consolidated herein. The issue px:esenteei for resotution:is much
narrower than might be deduced from arguments-and testimony-offered at hearing, The partics
disagreed over whether the Department correctly disallowed portions of each of the eight facilities’ cost
reports, which reflected interest expenses directly lifiked to a HUD refinance Toan closed in March 2010
Accordingly; the Order of Reference correctly identified the otstanding issue, namely, whether the
‘Department was “correct when it determmed for fiscal year ending 12/3 172010, North Catintry
Associates facilities (“Faozhtles”) dld riot obtain’ approval from the Department to refinance each of
the facilities’ loans, thereby resulting in the: removal of the. unallowable interest costs, and the denial of
the request for relmbursemem for the d1saliowed mterest > B HO 3

Among ail of ﬂs argurnents, the. appellant, North Country Associalés, Inc. [“NCA”], urged that
its claims were suffimentiy similar to those decided by the Comrmssmner ini another case, [nre; Cedars
Nursing Care Center, (Me DHHS, Déc. 18, 2012), that the Department should be effectwely estopped
frorh making:the same type of’ arguments in faver of its position against NCA Ex. HO-7. NCA dévoted
considerable thme at hearing focusmg on the Department’s approval of the. 1999 HUD Loan, which was
made “contingent on. the-fact'that North Country will continue to have the interest expense caloulated
from the historical amortization schedules, resulting in.no- increased cost to the Medicaid program as a
result of this refinancing.” Ex. D-7; Test. of David Hellmuth; Test. of Tamny J. Brunetti, It merits
noting that the 1999 I-IUD Loat isnot at issiein the present appcal and that'thers does not appear to be
atiy dispute between the partles as to'the applicability of the “historical amortization” condition that is
directly relevant to issue identified: by the Order of Reference. More: mnportanﬂy, ‘the appellantin In re:
Cedars Nur ,_.,‘ng Care Cen!er, chailenged a DepartmentaI cost report settlement that dlsa lowed spemﬁo




interest expenses for fixed costs that were calculated based on 4 conditionally-approved refinance
request that was notin d1spute Here, NCA disputes whetller ilie Department correctly disallowed
specific interest expenses on the basis that they were calculated based on.the 2010 HUD Loan, which
Departmental records indicate h’ld never recejved pnor approval.

Slmllaﬂy the Department urged tha“t the Commiissioner’s decision in another case, Jnre:
Woadldands Assisted Living, (aff'd, Me. Super. Ct., Ken. Cty, Mare, 21, 2012), was sufficiently similar to
the Facts | in the present case that the Department’s disallowance of interest expenses flowing from the
2010 reﬁnance should be outright affirmed. Ex. HO-7: Tnrthat case, however, the facility challenged the
Departiment”s disallowance ofinterest expenses denved from & fixed debt fefinance that it completed
without requesting Departimiental approval. Ex. HO-7. Here, the' Depattment yielded that NCA timely
requested approval of its 2010 HUD Loan, Ex.D:17; Test, of David Hellruth; Test. of Lausje L.
Cummings. Instead, the Departiient reasoned that its disallowance of NCA’s ¢laimied intérest experises
was. oy erwhelmmgly if not solely: due fo the fact that the Depariment never issued written prior
approval of NCA's timely requested 2010 HUD refinance plan. Thus, reither [n re: Woodlands Assisted
Living uor In re: Cédars Nursing Care Center established any-law’ thiat fully and dn‘ectly addresses the
qliestions raised in the present case. Actordingly, the present case’s uniique: fact pattem must ke newly.
reviewed in light of the Departmental rules for allowable cost settlements prescrxbed by the MaineCare.
Benefits Manual. ' '

The Department framed its case i support of the NCA facilities” audits tlru ough testimony

recelved from two ofﬁcmis Audxt Pro grarn Manage: Davxd Hellmuth and Aud1tor Laurle L. Cummnws
. Report T ransmxttal on September 29 2014 Test of Laune L Cummmus -Mr Helhnuth ‘testlﬁed that
he was ot the auditor of réeord or aud;t reviewer in the present matter, that. his partlclpation was limited
to the “appeal process,” *and that his fole primarily cotisisted of “reviewing the appéal request itself or
the final informal review decision ... {and] our audit reports o Test of David Hellmuth. The Final
Tnfoimal Review Decision, dated March 27, 2015, Wwas jointly 1ssuecl by Ms, Cutiminigs and Digector of
the Division of Audit, Herbert E. Downs. Ex. D- 14 The Department dxei not recetve testimony from
Mr. Downs at hearing,

Atiits-6ore, the Department 2 posmon Wis ot that NCA’s 2010 HUD Loan would not have
satisfied the standards of * necessary,” ‘proper, 01 reasonable » a5 those terms are defined by the
MaineCare Benefits Manuat and/or the Medicare Provider Reimbursement Manual, As NCA pointed.
out, Departmental correspondence from 2013 reflected “that the loan would have met the-existing
standards being applied now, and most likely confirmed by the department if you'had recsiveda
response from the. department ina ‘timely fashlon,” and that the centemplated standards for approvmg
 the new terms weye the same: necessaty; proper, and cost effective (Le. resulting “in‘a reduction of total
interest costs™), Ex.D-10. The Department’s decision to disallow inferest costs. in the FY 2010 cost
report. settlement was solely: made because: Departmental records reffected that NCA’s 2010 HUD Loan.
had riot received prior’ approval from the Depattinent, as requ;red by 1ts regulanons Ex D-12; Test. of
Dawd Helimuth Test, of Laune L Cummm S, S




Under'the'appliCabie_:ife.gtiiati_oﬂs, the Department was required to “review” every request for any
change of “basts of cost allocation; .whi-c:h' has an effect on thé amount of aliowable costs,” specifically
including “fixed costs™ such as “necessary and proper interést on both current and eapital indebtedriess,”
and to “approvs, deny or propose modification of the requested change” within 60 days of receipt. 10-
144 C.MR. Ch, 101, sib-Ch, TIT, §§ 67.22.4; 67.40.1; 67.44.5 (eff. Sept. 28, 2009). If the Department
failed to provide notice of approval, dental, .or proposed modification within the 60-day window, the
application was to have been deemed approved. 144 CMR. Ch. 101, sub-Ch. 111, § 67.22.4 (eff Sept.
28, 2009). According to-the Department’s own witnesses; no-notice of approyal, denial, or propoesed
modification of NCA's December 10, ’2"0;09 refinance approval request was Jssued within 60 days. Test.
of David Hellmuth; Test. of Lgu_:igg__L::___(funmﬁngs, Nordid-the Department allege that it did not receive
NCA’s December 10, 2009 refinance approval request. Test. of David Hellmuth; Test, of Laurie L.
Cummings. : : ' : '

The Department’s disallowance: of the claimed interest expenses relevant to this appeal was
solely attributed to the lack ofany writter:notice af prior approval issued by the Department after NCA
{ssued its written request on Decentber 10, 2009. Ex. D-8; Test. of David Helimuth. Yet, Mr. Hellmuth
testitied that, based of his: understanding of Departmental regulations, prior approval of any refinance
for fixed asset lpans Teed not have been-made in writing. Tést. of David Helimuth, This interpretation
finds support, albeit indirgétly, inthe language of the regulation. See. generally 10-144 C M.R./Ch. 101,
sub-Ch. IIL, §§ 67.22, 67.44 (eff. Sept. 28, 2009). On ene hand, the regulation requires “pticr written
approval” on a “changein ac_'c':@unﬁng methods or basis of cogt allocation” beforg a provider's request
can be desmed to-have been approved. 10-144 CMR. Ch. 101; sub-Ch, 11, § 67.22.2 (eff. Sept. 28,
2009). However the same section provides that, *[{}fno action is taken within the specified period,” f.e.
within 60 days of receipt of 2 request for appraval, “the application Wil be deemed fo have been
approved.” 10-144 CM.R. Ch. 101, sub-Ch. IH, § 67:22.4 (¢ff. Sept. 28,“_2_(;),0,9); If effect is to'be given
to the goal of deeming requests alitomatically approved after 60 days of Departmental inaction, it st
flow from an exception to: thf:_»freuirement that all priet approvals be-made in writing.

- Thehearing offi cer’s “decision Iigyi,_s_t::be;bas@d? on'the agency regulations and the evidence which is
a matter of hearing record.” Administrative Hearing Reguiatibtﬁ, 10-144 CMR. Ch. 1, § VI(B)(3).
Only “where the agency’s régilations’ aré-ambigaous or silent ofi the poinit stitical to adetermination” is
“reference to-other sources of law for guidance in interpreting the agency’s re—fgulétions- ... appropriate.”
Id. As with siatitory interpretation, the language of an administrative regulation “shauld be construed
to avoid absurd, illogical, orinconsistent results,” and in light of the whole regiilatory scheme “for
which the. section at issue forms a part so that:a hgrmgni_aus..resu.lt ... may be achieved.”™ See Dep’rof
Humian Servs, ex rel. Hampson v. Hager; 2000"ME 140, 121, 756 A.2d 489,493,

There gulati'_qiﬁsz gvince a clear gfinf_zeﬂt' to reduce-the risk of -cdn'seqtiencés:ftam Departnlcntat
inaction-or tindue delay. Mr.Cyr testified that the refinance opportunity presented to NCA by HUD was
due to expire; that NCA faced the consequences of losing favorable terms if it did riot receive




Depattmental approval prior to the March 2010 ¢losing date; and that-ongoing operations by NCA under
the tetims of the pre-existing, 1999 BUD Loun were not sustainable. Test. of Glen Cyr. NCA's fact
pattern i§ precisely what Depar'tmen";al regulations were drafted to avoid. To then fnterpreta related
provision as requiring the sutematic ;apﬁro val after 60 days of inaction to be in writing would yield an
absurd, illogical, or inconsistent result, and would be inhanno nious with-the intent to reduce undué delay
by the Department, For these reasons; it is recommended that the Departmeéntal failure to provide notice
of approval, denial, or modification preposal within 60 days of NCA’s December 10, 2009 request be
deemed an approval of that request. - .

‘Further, NCA Vice President of Finance Glen Cyr-credibly testified that, duting the period
precedingand immediately following'the December 10, 2009 miﬁ'en=rEQuaSt. for approval of its new
refinance plan, he engaged in several oral discussions with Division-of Audit officials, chiefly Director
of Audit Herbert F. Downs, it which the tefinance approval request was discussed. Test. of Glen'Cyr,
In none of these conversations was Mr. Cyr told by Mr, Daiwns orany other Deparimental official that
the request for prior approval was incomplete, was denjed, or would be denied. Test: of Glen Cyr. On.
the.conitrary, Mr. Cyr testified that he spoke with Mr. Downs “more: {han five, ‘and probably closer to
ten’™ fimes, atd that: ' SR -

1 was following up with him because:'l would liketo .g_é_t,_ Qb'vious}y, written notification of
‘these requests prior to our closing and we had verbal conversations on multiple oceasions.
And the feedback that 1 got was very positive, and I am very confident that in many of those

discussions, the words “All Set” were used, '

Test. of Glen Cyr.

It metits repeating that neither Mr: Hellmuth nor Ms, Cumrnmgs dfferg:d any testimony to cast
dotbt'on Mr. Cyr’s.otherwise credible representations about-his conversations with Mr. Downs, and that
Mr. Downs was not. made available for testimony. R S '

Bven if the regulations aré not'read in a'way that strictly compels approval of WCA s request due
to Departmental inaction, the Department should be estopped from disallowinig NCA’s FY 2010nterest
expenses. In accordance with-the Depattment’s administrative hearings regulations, the Hearing Officer
haslimited authority to address equitable estoppel issues. See 10-144 C:M.R: Ch 15 § VI B)(6), The
“doctrine of equitable cstqppei may prevent & government entity .-f_to_rri dilst':hé;‘rgiﬁg governmeéntal
functions or asserting 1i ghts against a party who: détrimentally relies on statements or conduct of-a
pavemnment agency or official.” Siare v. Brown, 2014 ME 79, {14, 95 A.3d 82, 87. “Fo prove equitable
estoppel agai_risfa governmenta) entity, the party asserting it:must demonstrate that (1) the staterments or
conduct of the governmeiital official or ageney induced the partyto act; (2). the reliance was detrimental;
and (3) the reliance was teasonable.” Dep't of Health and Human Servs. v Pelletier, 2009 ME. 11, 117,
964 A.2d 630, 635. See also Mrs T. v, Comm'r-of Dep't of Health 'and_HymanfSérvs;, 2012 ME 13,
910,36 A.3d 888, 891 (party assetting equitable estopp_ei defense has the burden of proof):. “Equitable
estoppel r'eqﬁires,._miiﬁsrepfesentatiqn_sg,._'iﬁci;uaing_mifsl-eaéingﬁsfc_aiemmt}s,- conduct, or silence, thatinduce
detrimental reliance.” Dep’f of Human Servs, v; Bell, 1998 ME-123, 08, 711 A:2d 1292, 1295. “The.




“tDtdht} of the-circumstances, mcludmg the nature of the goveitment offigial or agency whose. actiens
proyv 1de the basis for the claim and the gevemmental function being-diseharged by that official or
agency’ *1oust be cansidered in determining whether governmental action should be equitably estopped.
Pelletier, 2009 ME 11, §17,:964 A.2d at 636

“Bquitable estoppel based oh a party’s silence will only be applied when it is shown by clear and
satisfactory proof that the party was silent when he had a duty to speak.” Bell, 1998 ME 123,98, 711
A2dat 1295 (citation omitted), “Clear and satisfactory proof'rneans,zeiear‘;and’ convincing proof.”
Littlefield v. Adler, 676 A.2d 940,942 (Me. 1996). The requirenent of “clearand convincing evidence”
is “an intermediate standard of proof lying between the preponderance and the reasonable doubt
standards,” where “[t]he factfinder must be persuaded, on the basis of all the evidence, thaf the moving
party has proved his’ factuai allegations to be frue 1o 4 high probabl ity.” Taylop v. Comm ' of Mentdl
Health and Mentol Retardation, 481 A.2d 139, 154 (Me. 1984).

Here, Mr. Cyr testified that he had directly worked with Mr. Downs, as.an official with the
Department’s Division of Audit for approxzmate{y 20 years, and that his fammauty with Mr, Downg’
adminjstrative style | bolstered his belief that it was:réasonable to pmceeci to close-onthe 2010 HUD
I.oan despite lack:of a written’ ¢confirmation of Departmental approval Test, of Gleri Cyz. Asmoted
above, the Departmeni had a duty to act within 60 days of its receipt of NCA’s December 10, 2009
request for prier approva and by all accounts, the Department made no statements - express or implied,
written or-ofal - suggesting that NCA’s reﬁnanee plaii-would be denied or proposed for modification.
Test. of Glen Cyr; Test. of David Hellmuth. Based on Mr. Cyr’s un-contradicted accounts, it-appears:
highly probable’ that Mr, ‘Downs indieated Departmerital approval wonld be forthcoming, and by Mr.
Carbonneait’s read, more than threg vears later, “thé loan would have met the-existing standards being
apphed now, and most hkely conﬁrmed by the'depdmnent 1f [NCA had] recéived a. response from the

proceed w1th the clnsmg under the: cucumstances F maily, itis hxghly probable that NCA 5 rehance
upon M, Downs” verbal statements and/for the Department’s written silenge within the 60-day window
was detrimental, inasmuch as the interest expenses resulfing from its reﬁnance agreement were:
disallowed —more than four years later — by the Department in ks September 29,2014 Audit Repott
Transmittal, and affirmed by its Final Informal Review Decision, dated March 27‘ 2015, Ex. D=12; Bx.
D-14. Assuch, NCA has: sustained its burden to prove, to a high pmhablhty, that even if the: 1e0ulatlens
do not support a conclusion that.the Department tacitly approved NCA’s December 10,2009 request by
faxhng to respond w1thm 60 days then NCA reasonable rehed on statements and!or silence of the

Therefore, ‘the Hearmg Otﬁcer recommends that it be comciudeci that the Department was. not
correct when it determined, for the fiscal year ending 12/31/2010, that North Country Associates, In¢.,
by and'through its. elght 1dent1ﬁed facilities, did notobtain appreval from the Department to refinance
each of the & ihties loans, ‘chereby resilting in the cheallewance of s;:ecsf &d interest costs, and the
denil of the request for reimbursement for the disallowed interest




MANUAL CITATIONS

: D-H’HS.Administratii.vé_"ﬂe‘ari_zﬁ..g_' Regulations, 10-144 CM.R. Ch. 1, § VIL(2016)
~+  NiaineCare Benefits Manual, 10--144--’@.2\4,'[{, Ch. 101 (2009), (2016).

_ RIGHT TO FILE RESPON SES AND EXCEPTIONS

' THL‘ PARTIES MAY FILE WRITTEN. RESPONSES AND EXCEPTIONS TO THE ABOVE
. RECOMMENDATIONS., ANY WRITTEN RESPONSES AND EXCEPTIONS MUST BE
 RECEIVED BY THE DIVISION OF ADMINISTRATIVE HEARINGS WITHIN FIFTEEN (15)
~ CALENDAR DAYS OF FTHEDATE OF MAILING OF THIS RECOMMENDED DECISION.

. A REASONABLE EXTENSION OF TIME TO FILE EXCEPTIONS AND RESPONSES MAY
- BE GRANTED BY THE CHIEF ADMINISTRATIVE HEARING OFFICER FOR GOOD

' CAUSE SHOWN OR IF ALL PARTIES ARE IN AGREEMENT. RESPONSES AND
. EXCEPTIONS SHOULD BE FILED WITH THE DIVISION OF ADMINISTRATIVE

HEARINGS, 11 STATE HOUSE STATION, AUGUSTA, ME  04333-0011. COPIES OF-
WRITTEN RESPONSES AND EXCEPTIONS: MUST BE PROVIDED TO ALL PARTIES. THE
".:COMMISSIONER WILL M AKE THE FINAL DECISION IN THIS MATT
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